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1bis case is before the Boanl m die ~ to Slrib m,,c-k •'• Afflmaliue · :·! i . -~ 
Defemes• filed by lbeAauiDtj GmmJ ODMly 23, 1997. OnApril 7, 1997, dm.A1► HICJ . , .: •· .. -
General, on bebalf of Ille p,ople of the Stale of flinok\l filccl-~ ooquim api■- lfbiiOEH!e 4 a.. _ • -ii:; 
Midwest Grain ProduCII of Uliaois. Im:. {Midwal Gnin), aJlqq vieWi•M of lirp,Pgrim ' 
provisions of the EmhNP•hf•W 'Pmrmoll Act, 415 acs 5/1 « l#Jf. (1996) ~-a.... ~ ,' 

~ 

the federal Clean Air Ai:.t ml Prevmion of Sc•ffiteat DetPkw•i• (.PSD) rep1•i•+ . , ... ,. 
!'r 

Midwest Grain filed us • Amwa• on May 7, 1997, bmp:si■c (our a,m, oari-el S to ~ 
c the Attomey Geoerar, cJaiml. Tk AUmney CirJrnl .ta dlltcacb kffi ... •iue d 7 e be-· • •• 

,; 
stricken u snbstantiaJly UIIIJff.rnt at law. Tbe Baud dmia lbe .\!L+ ◄) Gm,wl'■ .iidiMB .. ~ . . 
widl respect to Midwest·Gnin'a first ml ddnl ,dfie o84iue de&. 1 ml paa di: AUf +sey ,. , ~ 

,. . Gen:nJ-'6JDOlioa widl lapect lO Midwat GniD.'1 m:o,■J 11111 famlh •ffiooa,i• it fi r ..... ~~- ~---
' ·,r--· 

. • • :. - f.. . : : AI J fGADQNS1 • 1c . --- -~ 

. . ,. . 
' 

At all tim:1-relevma to dm ca:, Midwat Gnm llu·apcn!lld a r.:Dity in Min. 
Illinois, tbat pmdPocs edlyl wlcobol, auhychwa fad ■k:obolv wl■rll &lulm aal disciDrn ad. 
In 19')3, MidWClt Grain applied to tbe DliDoia Bawi1■EMPN1f•J Ptt•tm Agacy {A&alcJ) fbr 
a construction permit in Older to replace lWl' eri5m11 bd dlycn wilb ar:w dryal (dlycn.651 •. 
and 661). In May of 1993, die Aga,cy iaucd CWltDdiola p:uoi1 1Fbl9brt 9302006l ID ·f 

Midwest Grain. ~ Dea:rnber '>f 1993, the Aaa:r:r iaucd Wucrioa pi Nllic WF4U ;,.. : 

. ,,,. 

93080045 to Midwest Grain. Permit 93020061 limD pattw::-•hcr ~ o-:h i1+ firm dlyao, 
651 to 1.1 pooms per hour. Permit 93080045 limial tolll pu;tif••J■,,. w atti11hm from ... ~ 
both drycn to 3.1 pmnd• per hour. Both peooi•• require IO --•J&ry ICDlbl,m lftel' bada fad 
dryers. ...., .. 

• 
" • ' •. 

1 The iDformatioo set fonh here bu been 11km from die ..,i++ la die AU•,seJ Gc:IMDl'I . 
• .- complalnt. Some of the wDeptiom me been denied by MJdwat Onia. Tbc Bolld doal-. • . 

by ICUing forth 1hil mrntive, mab IDf fln'q u to tbe trudl of 111J e)lepahN-
. .,, 
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After receiving the permits, Midwest Grain co111iie.:ad comcrucdon of the new dryers. 
Stack testing comuctcd oo one of tbe dryers in May of 1995 imicated ICIUII emiuicms of 17. I 
pounds per hour. On Scp(ember 21, 1995, Che Agm:y inspected Midwest Grain's facility. 
The Ager.r.y iospcctor determined tbal Midwest Grain operated the dryers uopermitt&:d, 
operated the dryers in excess of the particuwc matter rmiaioo IWldardl in the combUdion 
permir.s. operated the dryen wilbout sccondaly ·scrubben, and comtructed I mjor 
modification without applying for and ob«ahring st.PSD CODS1nlCbOII permiL . 

Application of the federal PSD eguJations is triggered wbcn a •major soun:e• 
uodergoes a modification resulting in a •~gnific:NJf• net emissions increase. Midwest Gram' 
facility was cxm.sidered a major source for pal1iculatc matter at the time it comtructed a 
fluidiu:d bed boiler in 1982. A net particula~ matter emissions iDcreue is •significaDt• If it, 
n:sulrs in an increase of 25 toDs or morc of paniculare mauer ernissioos per year. PSD 
regulations requ~ the use of the •best available conttol technology• (BACf) in any 
modification to a major source. 

The AUom:y Gm:nJ claims, in count I of the complamt, that Midwest Grain violated 
PSD rcgulatiom, specifically, 40 CFR 52.ll(j), by comtractiDg the dryen wilbaut c-11rL- ii•,a 
a BACT analysis and obcaining a PSD permit, and comequcndy Sc:ction 9.l(d) oflbe Act, 
which proluoits any pcrson from violatin& regulalions adopf.cd under die fi:dcral Clean Air 
Act. The AUomey Gcnenl allo claims dial M"ldwest Grain bas violaU:d Section 9(a) of tbe 
Act and 35 m. Adm. Code 201.141 by causing or rending r.o cause air poUution (coum D), 
Section 9(b) of tbe Act by opmtiDg in violation of COIJSUUCUOII permit c:onditiom (com ID), 
and Section 9(b) of lhc Act and 35 DL Adm. Code 201-:143 by operabDg without an operabDg 
permit after exp~ of the construcdon pemits. 

AffJRMAJJYE DEFENSES 

Against the foregoing alJegal violations, Midwest·Gnin asserts, at pagc:s 6-7 of us 
• • Answer," tbe following affirmative_ defemcs: 

A. 

8. 

~idwest Grain diset"orimJtd r15e of its f111 ic1iz:td bed coal boiler in 1994. 
Al the time the coal boiler use was disconrimxct. Midwest Gnm ceased 
its status as a •major stationary source· and the PSD prognm 
requirements were DO longer applicable lO Midwest Grain. 

Midwest Grain amd in good faith and built an emission comrol sy 
for its grain dryers which was designed to n:strict emissions fnm the 
dryers to a level below lhc level for a •major modificaticm• subject Ill 
PSD prognun requi.remcots. 1bis emission CODb'Ol systrm 'ft!li reviewal 
and approved by lhc [Agency] as part of Midwest Gnin•s CODSln■CbOll 

pennit application. Through DO fault of M.id\\'1$1 Grain, the systrm did • 
not function as designed and bas bad difficulty iia 1au icting the emission 
of very small panicles. Midwest Grain bu worbcl steadily to impmw: 
upon lhc emission CODlrOI systan. Midwest Grain bas been in frequenl 
contact with [the Ager.r.y] regarding ib difficulties with the systan. To 

... 
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c. 

,. . 
~ 

die exta1t Midwest Grain ii iil violatioa of PSD ,epJatiom, die Ad or 
its pc:rmil laml, if at all, the violldon ii due to ID UDOOidlblr nristeb: 
in that itJ erniSIM>'\. COllll'OI cquipmcat bu &iled ID liw up ID a dalgn 
spccificatious. 

Punuanl ID discuaiolll widl [the Agency], Midwest Grain bu qn:ed ID 
purcbue IDd install addmoaal ernjpina ,:omol cquiplW, ., PJb4ae•itl 
e.,q:,emc- Midwest Grain'• commhrneat to (di: Agency) to imllll rmr 

• • I • • r,-1;-o • eDllll10ll CODbO eqtlipilW:nf COul!illilt.1 a~ JMIM■ llfl ■M:« 

Ag,ttJl'lfflJI Midwat Grain is in compliaDce widl the Coq,liwe 
0wommmr Apeanent, u.eaefole, 11ae ••Jcpmas.sbmld aot 11Pe . 
been brought. ,! • 

Midwest Grain filed a-applicalion for 1111 npenrina peooir m Mlrcb 1«$! . 
1995. To date, [die Agency] bu DOt Km upon thc openliag pc:rmil 

• applicadm\. 1Jdn1gb Midwest Grain bu «:Jtmdcd ca aeview pcdad for 
,. the openliag pc:rmil application three times (lbe lllt lime far ID • ,_ .•·• -· - . 

iDdefiDite period). Midwest Grain bas also filed ID lpldii Mtlll for a 
Clean Air AJ:,t Permit. Midwest Grain bu hem in frtqa,,.., Qiff-:t wida· 
[the Agency] ml [die AgeL-,.J bu DOt •JJerd lbat II' npenriJw pe,mit 

-~· 

is required at this ~- JU DO lime bu Midwest Grain dilleprded die • . 
proVWOIII of die Board's aia pawil regaJlliom ml it Im WUlbd · 
saeadily with [the Agency] to remedy die ctiffimftic:t tt 1111 lad a a remit 
of th: uoeq,a led diffimlt etch iug for a amssialll. 

ANALYSIS 

Afflrnam PeCnnn st!ms I mJ Cgg;lgsiom 

The Aaom,:y GcoenJ bu cblllen__ged all of Midwest Grain's 1ffix11+liYe Ael I Oll1 
.• 

the grounds that Ibey stare Jepl conclusions. 1bc AUomey Genen1 bu pauvidal rnirrim■J 
arguments ir.tr1Uppu11 of this l5ICltioa. IDd inesrmcb u CICb of tbe defiea ql-.t above 

• includes factual asmtiom, die Board crncJw1es •.bar this objo:noa is DOt valid. Mmy . 
affirmative defemes (i.e., waiver, esaoppcl, lacla, mnttr lllf Jirnm,tiom) may ilm>m:, • 
ultimately, a conclusion of law. Any such conclusioD, buweva-, mast be pmfarrd m fac:11. 
and as long as the requisite facts are set forth u required by 35 m. Adm. Code IOJ.122(cl)1 
then the defeme is p1operly pleaded, DOlWithslaDdiug 1hlt tbe resollllioo of die &tsw: may 
involve a cooclusion of law, ml dw lbe defense 11J!1.Y be cmcbcd in 1mlll of a lepl lbeuiy. 

II. 
1 3s m. Adm. Code 103.122(d) provides: 

.·• 

-Respondent may file an amwcr within 30 days of aec:eipt of die • • u law AD ibi11aill 
allegatiom oflbe complaint shall be taken &c dmicd ifaot rpee ·n, Ill)' e1 ekltd ":, wacr, ar 
if DO answer is filed. Any facls comtitutin& ID affinnatiw deh• wbicb would be lilzly ID 
~ lhe complainant by surprise must be plainly set fodllip;ior ro lariaa in die wttc:r ar in a 
supplemental answer filed pursuant to Section 103.210(b). 

t 

; 
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Although the provislom of die Cade of Civil Prtctdwr do not apply to paoreeli41 
before the Board, parties may, in dlt Ible nee of" apecific provision in 1m 11om1•1 ia·--• al . 
nales to goffm a specific cin•ldon, vpc tblt a puticalarproriliaa al Cbe Code of Cml 
Procedure provides gnic'aJJcz to die Board. 3' m. Adm. Code 101.lOO(b). Bodi die AIIDiia&/ 
General. in the •Moooa ID Strie RapMJdm'1 Affieo•rive Del:■ ••• md Midwat Gain iD 
its n:sponse, have cited to the Bolrd Socliml 2-613(d) oftbe Code of Civil Puw:e\;;• (735 
ll.CS S/2-613(d) (1997)), wbicL poridel: 

Tbe faclS comtitufini 1111)' •ffim4'ift; defi '*· .. . 11111 any dtmw wblcb by 
Olbe:r' aflirmatiw maaer 11a:11D avoid die lcpl dl'ect of m dd'at die came of 
action set forth in the c:omplainl. . . . iD wbale or in put. ml ID) pumd « 
ddeme, wbdber affinmlive or aot, wbicb, if not eap.cwly 11111d iD die 
rJract;ng, would be likely to cab t11e uw1•• p,rty bJ iiii1&iae. 111111t be plailllJ 
set fm1h in tbe IDl'ftr or· iq,1y. 

, ,T 

The Board believes tblt this ICCUOII of lbe Code of CiYil Pra ca\11,e doa iauvide _,;,,,.,. . 
regarding Che pJeadmg ,,, defi:mes, but does DOC,, adluy to die A11• ICY Gemnl.'1 

- interprdadon. preclude pJewling of,. ctef'ieww: which may mc:Mc a 1ep1 ccn:Jusiao We ..,_ 
the discussion of Ibis section by tllt" appdJ•ce court in Blodr!DPP ,. Tm,lqp Tms I et, ~ 
m.App.3d 318. 320,464 N.E.2d 710, 712 (lit DilL 1984): 

Clearly the pwpusc of die lbo,,"e.quoced languaae is to specify dr m,►•k-d kp1 
issues before trial. Tbc parties are ID be informed ofCbe lcp1 dleoliel wllich 
will be pt • nled by their 1eap e ti~ uH---* -•• This ii a priar fimctioa of • 
rw;,._ 

Allowing pJeacfllJI Qf dcf'emes which may include liepl c:aaclaP.om will aene to 
inform parties of die lcpl dacola ID ht. pr t • •nt by lbeil uHA►-Js. a well II paeva.ciac 
my confusion IS to wbdber a defi:mc Im bcm waived by not laving ba:n nilcxL Ohm dllt 
dJe line between mcrdom of fact ml c:oaclusiom of law can be blurry and dlll o +""]IC •ly 
it can be difficult co ddamiDe ahead of time wbeda a ddeme b gt•FFF+-4 in facll or a 
conclusion of law, m:I givm that cbc pc:oaky for failure ID mat f'acll co+f4il111iic .. Avfi w ii 
~we, che Board beliew:s die beaa' rOUlc is to allow libenJ pJn,f"JI rtf def+& = I 

We tum Ihm to the Attomey Gem:nl', specific objerti-•n ID each .nhlDl'ive dthc 
raised by Midwest Grain. 

Sp;cific Nlirrnedw; Defmn 

rim Affirmative Defms, The Attomey Gcucn1 bas • raised any ad-s•a,•iw• 
objection to Midwest Grain's first ~ defcmc omer tblll dllt it 1t11e1 a lcpl 
conclusion. Midwest Grain SdS forth a fact in its defense which may bave mm lbc Aaorncy 
General by surprise ll bearing, D111Jely, tbll it discoDtilued me of ill OuicHzrd bed cm1 boiler 
in 1994, and a theory of dcfrme, i,er, lbal il is no loagc:r a •major lbriomry wee" lllbjecl 
co dJe PSD program. Since lhis, if ttue, would at leut putially dcCcat die came of IClioll 

.. 

•. 

• 
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.s· 
uudeil)'q ooam I or die Aaormy Omni'• complaial, die Board concluda dJal Mldwat 
Onlll'I fb1' .ftl-eewUue cWeaw It. piO(&ly a,leeded, ml it will not be lbicml. 

Thlnl N'fb •Pl'!"P Dpfeo& Tbe Aaorncy Gm:nJ objedl ro Midwat Grain'• ddnl 
afflrmerh,a del&e. dal it ii in compliance wilh the rams of a ComplilDce °'"1mthDCD' 
Apot:menl, oa lbe pauada lbat SecdoD 31(1) of die Ad, wbk:b deaJI with Complim:e · 
0 iiiiiillllWal AitPWIC141 and which went am effect OD August l, 1996, applicl only 
pcoqe dftly; dllt dJII cue la hued on a Complim:e 1aquby Leuer iauad by the Apa:y in 
Oelaber of 19"i ml thlt lbac ca dlaaorc be DD Comp~ Oxomtrrnent Al,l,cement 
betvi a di: Aam:, ml Mldwat_Grain. 

Wlleda' there ii a Compliance C..onnnitmml Agm,mear between the Agem;y ml 
Midwat Grain brmlftl qucstinm of fact which cannot be lldeaed ·with only the lfrnftrd 
iufiwowtm ID die rJe-ctlnp bl lbil cue. At die very leut. wilh DO allqatirm u to lhe dale 
aa wldch the •U pd ComplllDcc Cmnnifment Apea1w wu .n:ecbrd, the 11J111DCD11 of the 
parda u to die piOijJCCliw or 1c11W:.1i've effa:t of the new Sa:tioo 31(a) IR premalUre. The 
llolrd oaarb!del tbat Mldwest Grain'• duRI •fflDNrivc defmsc ii. pu,paiy p)etded; Cbc 
ftlldi9 of that 1ffiunath40 ddalr CIDJIOI t,c I.aim wilbout cvidcncc not pu::e.iy before die 
BaanL The Baud will not IUib Midwest Gnin'1 Chinl afflnmlive defense. 

Sn !nS ml foqrdp MfirnWbm Pr'-::· P I Tbe Boud coa:J•adet, hoWIMr, diat Che 
Aaui.cey Gcmnl'I obja:lk■• IO MidWClt Gnin'1 ICCOJKI 1111 fourth affirmalive defeosel, that 
dr deffa do DDt avoid lb: lepl effect or defeat Cbc aua of action Id fonh in lbe 
,,,.,.,W,,C, vc wdl 11ml. Midwm Grain'1 ICCODd ml fow1h affirmative defi:mea set fmth 
6ICII wldcb, if a-oven. would be idr:Yam so 1hr: iauc of m appropriate pemlty nlber tbm me 
JJahiftty of Midwat Grain for lbc Yiolaliam 111:l fmth in tbc-aJmplainL 

....._ D--1 A:-- -.:.a. .r...__ r---:-• _,_. ,• of miff_.;,_ :.&.-­
am;.~ ......... - WIIU IUll&wsoal U&IIW I aw--.· Iii !OIi --o- U avoarn 

in pm or aa:aplsiD1J11'1 came of IClioD. The approprial.e pemJty to be imposed for a violation 
of die At:l ii a wpme mquiry from wbcdlcr a mlatkm of lbe Act bu occumd, 111d 
rnmptjm 'IIID me only CODliden:d once a violation of me Act bu bem found. An • -
affitiiillti'it' defi w ii 1a ICSJ;Ulle ID a claim whic1' ettecb lbc campJaimat•1 right to bring an 
ecdoo flrnm. sur Denk Y, ewua PcurJn•rn eo, (Jan. 23. 1997), PCB -97-100, aUp op. 
at 2 a.I. Accon1iag1y, u die Board rca:ndy ruled in Pap_ple Y, Dogzlv fymiJVR of 
C,Qfmie JPi, (May 1, 1997), PCB 97-133, slip op. ll 6, a dcfeme which speaks to 
P•\•Mk;-, ,of a pmalrJ Dda' drm die wxkdying came of ldioo ii not an •affirrn,ti~ 
ctereme'" ID chit came of acdoo Midwest Grain', ICCOIKI 111d foudb aflirn,ativc defemes let 

fonh ~ fM •·•• -wbida, if aao1rcn, woald bear oa lbe appmpdare penalty to be 
i11,umt, IJul do no, iO\k&Ct flit q1£:4ND ~ wlJdbl:r A violltioa of die Ad. bu Cakm place. 
The Board dilP 011:l•Jdes tbll MidWClt Gnin'I P:OW-1 ml fourdl def,¢j = I MC DOl piopet 
Mffiell@lllr 4:fi I . , ad lhr:J wiD 1.- sbickm 

A camDarJ of Ibis rnfq llawevcr, ii that liDce cle&-J fl' &npotitioo of a penalty are 
mt4ft•HJ•Mdefmrs. a •Uf•-«11' ii notmquin:d ro Id forda in ill amwerflccl relating 
GIIIJ 1D die illac of iHF\HMifioa of & pmlq wbidl ma)' rail: dJt; uJi¥'l'CD' by llllprile at -

• 
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....... O.aa jliWIJ, eftll dtoqh ... dd=t'.IHI 11e llricla, MidwatOraiD II DDt 

pa!- H l'oaa 1111-•- ,... ....... K:C IWf+i"Ada,5 dlee ¥-e- m - --· 
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.. 

.. 
·., . 

Par die n:,- -llll b111 ._., Im mioa of Cbo Alracaey Ocmral 1D mite Midwat 
Oram'1 alllrmldft "8 u II ....-,cl a ID Mi:lwal OraiD'I ICl(D■I tllld four1b ~ 
delb : aal denied • ID IIJdwal GniD'1 ftnt IDd ddrd lffirmllM deti:a:,. Mldwat 
Oflill't - ind ad fQudb lffiDDlll1'i dd::& UC ba'l:by ·• Im 

ff II SO ORDBRBD. 

t. DmodQ' M. Oum. Ciak of lhe llliaoll PoUudoa Comal Baud, bacby ccadfy 11111. 
,IIID lbcM: anlar ~ .... OD die 2111 dly of AulUll 1ffl, by a WII: of 6-0. 

l_ 

-~ A ,L_ ' 
DaH.6y M. 0mm. Ciak 

"tr' ' ,nr .... PaQgtinn Coalrol Baud 
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